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The provisions of the Mental Health Act 2007 2 (the 2007 Act) which amend the Mental Capacity Act 2005 (MCA) so as to provide for a procedure that can be used to authorise the deprivation of the liberty of a mentally incapacitated person 3 are intended to sit alongside existing Mental Health Act 1983 (MHA) powers. But the nature of the relationship between the two Acts is far from clear. This article suggests that the new MCA procedure could be very much the poor relation of the MHA.
Guardianship
The Code of Practice on the MCA confidently asserts, at para.13. 16 , that guardianship cannot be used to deprive a person of their liberty. This is a commonly held opinion, but is it correct? The MHA, as amended by the 2007 Act, provides the guardian of a mentally incapacitated person with the following powers: a power to take the person to where he or she does not want to go, using force if necessary (MHA ss.18(7) 4 and 137). a power to insist that the person remains at that place (MHA s.8(1)(a)). a power to return the person to that place if he or she leaves without authority, using force if necessary (MHA ss.18(4), 137). a power to take the person to a place where he or she will receive medical treatment under the authority of the MCA (MHA s.8(1)(b), MCA ss.5,6).
Put bluntly, a person under guardianship can be forced to leave his or her home to go to a place where he or she does not want to go to, can be required to stay in that place and can be returned to that place if he or she leaves without being given permission to do so. Given the interpretation that the European Court of Human Rights and the High Court have given to the meaning of a deprivation of liberty 5 , how can it possibly be argued that a person who is subject to the operation of such powers is not being deprived of his or her liberty? Such a person is clearly subject to the continuous control of the guardian and is not home is being deprived of his or her liberty is not so much whether the person's freedom within the home is curtailed but rather whether or not the person is free to leave. His Lordship said 7 that the person concerned, who had not been received into the guardianship of the local authority, was not free to leave and "was and is, in that sense, completely under the control of the [local authority]", because it is the local authority who decides the essential matters of where he should live, whether he can leave and whether he can be with his wife. Guardianship would have provided the authority with the power to make such decisions. It follows from DE that if guardianship is being used to ensure that a person does not leave the place where he or she is required by the guardian to reside, it is being used to deprive that person of his or her liberty.
Does guardianship comply with Art.5 of the European Convention on Human Rights, which is designed "to ensure that no one should be arbitrarily dispossessed of his liberty" 8 ? Guardianship is clearly a "procedure prescribed by law" for the purposes of Art.5(1) and the House of Lords has held 9 that Art.5(4), which provides that a person who has been deprived of his or her liberty must be entitled to take proceedings to challenge the lawfulness of the detention, is not breached by virtue of the fact that the person concerned lacks the mental capacity to institute such proceedings. It is also the case that the procedure for making a guardianship application under s.7 of the MHA meets the substantive and procedural requirements for the lawful detention of persons of unsound mind which were established by the European Court of Human Rights in Winterwerp v Netherlands (1979-80) 2 E.H.R.R. 387.
The Government could be faced with a compatibility issue under the Convention if a person who has been deprived of his or her liberty on the authority of a guardianship application makes an application to a Mental Health Review Tribunal. Subsequent to the decision of the Court of Appeal 10 which declared that ss.72(1) and 73(1) of the MHA were incompatible with Arts.5(1) and 5(4) because they placed the burden upon the patient to prove that the criteria justifying detention no longer exist, Parliament passed the Mental Health Act 1983 (Remedial) Order 2001 11 which placed the burden of proof on the detaining authority. As this Order did not reverse the burden of proof in s.72(4), which deals with applications made by guardianship patients, the Government would have to make a further remedial order to ensure that this provision is compatible with Art.5.
If guardianship can be used to deprive a person of his or her liberty, should it be used in preference to the new MCA procedure given that the Code of Practice on the MCA states, at para.13.20, that decisionmakers "must never consider guardianship as a way to avoid applying the MCA"? The new MCA procedure is Byzantine in its complexity, but this factor alone would not provide a "cogent reason" for departing from the guidance in the Code 12 . However, the following factors do provide such reasons: 
